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Application Papers 
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DETAILED ACTION 
Drawings 

1. The drawings are objected to as failing to comply with 37 CFR 1.84(p)(5) because they 
include the following reference character(s) not mentioned in the description: 24, 26, 28. 
Corrected drawing sheets in compliance with 37 CFR 1.121(d), or amendment to the 
specification to add the reference character(s) in the description in compliance with 37 CFR 
1.121(b) are required in reply to the Office action to avoid abandonment of the application. Any 
amended replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The replacement sheet (s) 
should be labeled "Replacement Sheet" in the page header (as per 37 CFR 1.84(c)) so as not to 
obstruct any portion of the drawing figures. If the changes are not accepted by the examiner, the 
applicant will be notified and informed of any required corrective action in the next Office 
action. The objection to the drawings will not be held in abeyance. 

2. The drawings are objected to as failing to comply with 37 CFR 1.84(p)(5) because they 
do not include the following reference sign(s) mentioned in the description: 38 (page 8, line 25). 
Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in reply to the Office 
action to avoid abandonment of the application. Any amended replacement drawing sheet should 
include all of the figures appearing on the immediate prior version of the sheet, even if only one 
figure is being amended. The replacement sheet(s) should be labeled "Replacement Sheet" in the 
page header (as per 37 CFR 1.84(c)) so as not to obstruct any portion of the drawing figures. If 
the changes are not accepted by the examiner, the applicant will be notified and informed of any 
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required corrective action in the next Office action. The objection to the drawings will not be 
held in abeyance. 

3. Fig. 2 is objected to because the reference text "2 '" should be replaced by ~2co'-. 
Corrected drawing sheets in compliance with 37 CFR 1. 121(d) are required in reply to the Office 
action to avoid abandonment of the application. Any amended replacement drawing sheet should 
include all of the figures appearing on the immediate prior version of the sheet, even if only one 
figure is being amended. The figure or figure number of an amended drawing should not be 
labeled as "amended." If a drawing figure is to be canceled, the appropriate figure must be 
removed from the replacement sheet, and where necessary, the remaining figures must be 
renumbered and appropriate changes made to the brief description of the several views of the 
drawings for consistency. Additional replacement sheets may be necessary to show the 
renumbering of the remaining figures. The replacement sheet(s) should be labeled "Replacement 
Sheet" in the page header (as per 37 CFR 1.84(c)) so as not to obstruct any portion of the 
drawing figures. If the changes are not accepted by the examiner, the applicant will be notified 
and informed of any required corrective action in the next Office action. The objection to the 
drawings will not be held in abeyance. 

Specification 

4. The disclosure is objected to because of the following informalities: 

(1) There are no section headings in the specification. 

(2) Page 8, line 17, "32" should be replaced by -34-. 
Appropriate correction is required. 
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Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

6. Claims 1-4 are rejected under 35 U.S.C. 102(e) as anticipated by or, in the alternative, 
under 35 U.S.C. 103(a) as obvious over Schuster et al (U. S. Patent No. 6,226,349 Bl). 

With regard to claim 1, Schuster et al disclosed an x-ray diffractometer, comprising: a 
sample stage (8) for mounting a sample (9), the sample stage being rotatable about an axis; a 
double pinhole collimator (14, 15) for directing x-ray radiation to a sample on the sample stage; 
a detector (29) for detecting x-rays diffracted by the sample; and an analyzer crystal (30, 35) 
arranged between the sample stage and the detector to direct x-rays diffracted by the sample onto 
the detector, wherein the analyzer crystal and detector are rotatable (12) about an axis that is 
coaxial with the axis of rotation of the sample stage. 

With regard to claim 2, Schuster et al disclosed an x-ray diffractometer according to 
claim 1, wherein the size of the pinhole of the double pinhole collimator nearest the sample stage 
is adjustable to provide an x-ray spot on the sample of variable size (column 8, lines 16-19). 

With regard to claims 3 and 4, Schuster et al disclosed an x-ray diffractometer according 
to claim 1, wherein a slit (31, 33) is arranged between the sample stage and the detector. 
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7. Claims 1-5 are rejected under 35 U.S.C. 102(b) as being anticipated by Wolfel et al (U. 
S. Patent No. 4,364,122). 

With regard to claim 1, Wolfel et al. disclosed an x-ray diffractometer, comprising: a 
sample stage (46) for mounting a sample (44), the sample stage being rotatable about an axis 
(48); a double pinhole collimator (58, 60) for directing x-ray radiation to a sample on the sample 
stage; a detector (52) for detecting x-rays diffracted by the sample; and an analyzer crystal (70) 
arranged between the sample stage and the detector to direct x-rays diffracted by the sample onto 
the detector, wherein the analyzer crystal and detector are rotatable about an axis that is coaxial 
with the axis of rotation of the sample stage (column 5, lines 34-52). 

With regard to claim 2, Wolfel et al. disclosed an x-ray diffractometer according to claim 
1, wherein the size of the pinhole of the double pinhole collimator nearest the sample stage is 
adjustable to provide an x-ray spot on the sample of variable size (column 5, lines 14-19). 

With regard to claims 3 and 4, Wolfel et al. disclosed an x-ray diffractometer according 
to claim 1, wherein a slit (50) is arranged between the sample stage and the detector. 

With regard to claim 5, Wolfel et al. disclosed an x-ray diffractometer according to claim 
1, further comprising a drive (required when the diffractometer is automated) for rotating the 
sample stage and the detector and analyzer crystal with a ratio of rotation angles of substantially 
1:2(6:29). 

Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

9. Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Schuster et al (U. 
S. Patent No. 6,226,349 Bl) as applied to claim 1 above, and further in view of Fujiwara (U. S. 
Patent No. 5,878,106). 

With regard to claim 5, Schuster et al disclosed an x-ray diffractometer according to 
claim 1, wherein the sample stage and the detector and analyzer crystal are rotated with a ratio of 
rotation angles of substantially 1 :2 (Fig. 8). 

However, Schuster et al did not teach that the x-ray diffractometer further comprises a 
drive for rotating the sample stage and the detector and analyzer crystal. 

Fujiwara disclosed an x-ray diffractometer that comprises a drive (10, 17) for rotating the 
sample stage (5) and the detector (13) with a ratio of rotation angles of substantially 1 :2 (22). 

It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to employ a drive for rotating the sample stage and the detector and analyzer 
crystal, since a person would be motivated to automate the process of data acquisition. 



Double Patenting 

10. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
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provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1. 130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 
CFR 3.73(b). 

11. Claims 1, 2, and 5 are rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable over claims 1-3 of U.S. Patent No. 6,731,719 B2. 
Although the conflicting claims are not identical, they are not patentably distinct from each 
other. 

Conclusion 

12. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure: 

(1) Kikuchi (U. S. Patent No. 6,385,289 Bl) disclosed an x-ray diffraction apparatus 
for measuring x-ray rocking curves. 

(2) Dube et al. (U. S. Patent No. 6,269,144 Bl) disclosed an apparatus for diffraction 
measurement using a scanning x-ray source. 

(3) Yokoyama et al (U. S. Patent No. 6,198,796 Bl) disclosed an apparatus for 
automatically selecting Bragg reflections. 

(4) Touryanski et al (U. S. Patent No. 6,041,098) disclosed an x-ray spectrometer. 

(5) B. D. Cullity. Elements of X-Ray Diffraction, second edition (Reading, MA: 
Addison-Wesley, 1978), p. 156-158. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Allen C. Ho whose telephone number is (571) 272-2491. The 
examiner can normally be reached on Monday - Friday from 8:00 am - 5:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Edward J. Glick can be reached at (571) 272-2490. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBQ at 866-217-9197 (toll-free). 




Allen C. Ho 
Patent Examiner 
Art Unit 2882 



19 October 2004 



